STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON, FLORI DA

ENG NEERS MANAGEMENT CORPORATI ON,
Petiti oner,

VS. Case No. 99-2817

WLLI AMJ. PAYNE, P.E.,

Respondent .
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RECOMMVENDED CORDER

A formal hearing in this matter was held before the Division
of Adm nistrative Hearings by Daniel M Kilbride, Admnistrative
Law Judge, on Novenber 4, 1999, in Tallahassee, Florida, and in
Ol ando, Florida, by tel econference.

APPEARANCES

For Petitioner: Natalie A Lowe, Esquire
Fl ori da Board of Professional Engineers
1208 Hays Street
Tal | ahassee, Florida 32301-0750

For Respondent: WIlliamJ. Payne, P. E
7702 Indian Ridge Trial, North
Ki ssi mmree, Florida 34747

STATEMENT OF THE | SSUES

Whet her Respondent engaged in negligence in the practice of
engi neering based on the structural engineering contained on a
set of permt drawings, in violation of Section 471.033(1)(9),

Fl ori da St at ut es.



PRELI M NARY STATEMENT

On May 27, 1999, Petitioner filed an Adm nistrative
Conpl ai nt chargi ng Respondent with a three-count violation of
Chapter 471, Florida Statutes. Respondent denied the allegations
and requested a formal hearing on June 24, 1999. On the sane
date, this matter was referred to the Division of Adm nistrative
Hearings. This matter was set for hearing and di scovery ensued.
On Septenber 21, 1999, Petitioner filed a Mdtion to Anend
Adm ni strative Conplaint. Said notion was granted by Order,
dated Septenber 27, 1999, and this matter proceeded to hearing as
schedul ed.

At hearing, Respondent elected to proceed pro se.

Petitioner called three witnesses and offered six exhibits, five
of which were admtted in evidence. Respondent testified in his
own behal f and offered three exhibits, none of which were
admtted in evidence. Respondent's Exhibits B and C were
denonstrative only and were not retained.

The Transcript of the hearing was filed on Decenber 22,

1999. The parties were given ten days after the filing of the
Transcript in which to file proposed findings of fact and
conclusions of law. On Decenmber 23, 1999, Counsel for Petitioner
filed a notion for extension of tinme to file proposed orders.
Said notion was granted and the parties were given until

January 12, 2000, to file their proposals. Petitioner filed its

Proposed Recomended Order on January 10, 2000. Respondent has



not filed a proposed reconmmended order as of the filing of this
Recomrended Order.

FI NDI NGS OF FACT

1. Petitioner is the state agency charged with regul ating
the practice of engineering pursuant to Section 20.165, Chapter
455 and Chapter 471, Florida Statutes.

2. Respondent is, and has been at all tinmes materi al
hereto, a licensed engineer in the State of Florida, having been
i ssued |icense nunber PE 51230.

3. In Decenber 1998, Respondent was the engi neer of record
in the construction of a project hereinafter referred to as the
Berlitz Language Center in Orange County, Florida.

4. On or about Decenber 9, 1998, Respondent signed and
sealed a set of permt drawings for the Berlitz Language Center.

5. Respondent then submtted the drawings to the Orange
County Buil ding Departnent for permtting.

6. Ram Cham, a structural plans exam ner with the County,
reviewed the first submttal. Cham has a background in
structural engineering. He is also a state-certified plans
exam ner, a state-certified building inspector and a nmasonry
speci al i st.

7. The proposed Berlitz Language Center is a two-story
bui |l di ng constructed of insul ated panels called AFM R-Contro
Structural Building Panels. The panels consist of a |ayer of

foamtype material between two | ayers of plywood. The panels



were used to provide a structural systemthat included the
exterior walls, the exterior partitions, an el evated second
floor, and a roof system

8. Along with the plans Respondent submtted a conpliance
report that outlined use |imtations placed on the panels. The
manuf acturer of the panels had run extensive |oad tests on the
panels and as a result of these tests had recommended | oads and
spans.

9. Cham becane concerned that the panels had not been
tested for the | oading conditions placed upon them by
Respondent's design. He contacted the panel nmanufacturer and
sent them a copy of the Respondent's pl ans.

10. By facsimle dated January 11, 1999, the AFM
Cor poration reconmended agai nst using the panels as shown on the
drawi ngs because the panels had not been tested using that nethod
of construction.

11. The Orange County Buil ding Departnent then hired an
i ndependent structural engineer, Ted Holz, P.E., to reviewthe
drawi ngs and to provide coments to the Departnent.

12. Ted Holz, P.E., is a licensed structural engineer. He
al so holds a building contractor's license and is a structural
masonry i nspector.

13. In the opinion of M. Holz, Respondent had not
performed an appropriate wind analysis. He found the plans rife

W th questions, irregularities, and conflicts. He also confirned



that the panels were being used in ways that woul d exceed the
manuf acturer's published data.

14. In his opinion, the structure failed to conply with the
| ocal building code in regard to wind | oads and |ive | oads.

15. Upon receipt of Holz' report, Cham again contacted the
AFM Cor porati on and provided themw th sketches of the proposed
structure. By facsimle dated February 2, 1999, the AFM
Cor poration again recommended agai nst the method of construction
used by Respondent.

16. Cham rejected the plans because Respondent's intended
use of the panels in the Berlitz project was not acceptable.

17. Janmes O Power, P.E., is a structural engineer who has
been licensed in the State of Florida since 1947. He has over 47
years of structural engineering experience. Since 1980, he has
been a consultant to the Departnent of Business and Professional
Regul ation in various professions including engineering,
architecture, and contractors. M. Power was accepted as an
expert in structural engineering.

18. The manufacturer of the panels has perfornmed extensive
| oad tests on the panels and as a result of these tests has
recommended | oad and spans. However, the conditions of use nust
mat ch the test conditions.

19. The nost significant [imtation on the test report is
that the panels nmust be installed in conformance with the

manuf acturer's recomendati ons.



20. In a nunber of cases, as shown on the draw ngs, the
span and the | oad exceed those in the manufacturer's draw ngs as
well as those in the Southern Buil ding Code Congress
I nternational (SBCCl) test report.

21. There are two additional restrictive requirenents. The
first states that panels should not exceed ten feet in height.
The majority of the panels on the Respondent's drawings are 12
feet high.

22. A second restriction requires a specially engineered
header support beamto be provided for all openings exceedi ng
four feet in wdth. There was no detail of any header or support
for the 6-foot, 8-inch opening in the front door on Respondent's
dr awi ngs.

23. Respondent's use of the panels was contrary to the
manuf acturer's recommendati ons and did not conport with the
limtations set forth in SBCCl Report No. 9251.

24. Respondent's drawi ngs are deficient in that they are
i nconpl ete, anbi guous, and inconsistent.

25. On sheet EBO1, the space under the Rear Stairway is
shown to be enclosed. This is contrary to what is shown on
sheets EBO3 and EB23.

26. Sheet EB02 shows what appears to be a vertical support
| ocated below the interface of the Left Stair with the upper

landing. This is contrary to what is shown on EB23.



27. The Floor Panel |ayout on sheet EB22 fails to provide
for the opening in the second floor necessitated by the Rear
St ai rway.

28. The Roof Panel |ayout on sheet EB22 fails to address
the extension of the roof over the |eft stairway as shown on
EB11.

29. The detail of the floor spline found at EB11 calls for
an AFM Wood | -Beam but this is not permtted by Table No. 3A of
the SBCClI Report No. 9251 for a 5 1/2-inch core. Furthernore,
this detail is in conflict with the note on EB27 which refers to
Design Chart No. 3. Design Chart No. 3 deals wth di nensional
| umber beam splines rather than |-beam splines.

30. Wall Panel No. 3, found on sheet EB18, is inconsistent
with what is found on EBO3. No support is indicated for \Wall
Unit No. 13 or for the left stairway.

31. No details were provided regarding the construction of
the rear stairway or the menbers supporting it.

32. The exterior wall of the left stairway extends upward
from1l2 feet, 8 inches to 24 feet wthout transverse support at
the end joints and wi thout any support to resist w nd | oads
except for what m ght be provided by the unspecified stair
construction.

33. The location of supporting walls found on EBO3 is such

that the span of the second floor panels, a maximum of



approximately 27 feet, greatly exceeds the 12 feet permtted by
Design Chart No. 3 in SBCCI Report No. 9251.

34. The location of supporting walls found on EBO7 is such
that the span of the roof panels, a maxi num of approxi mately 52
feet greatly exceeds the 20 feet permtted by Design Chart No. 3
in SBCCl Report No. 9251.

35. On sheet EBO7, connections between roof and fl oor
panel s, which are necessary to provide transverse resistance to
w nd | oads, have not been specified for the front and rear walls.

36. On sheets EB18, EB19, EB20, and EB21, wall openings and
panel w dths have not been coordinated to avoid the situation of
a wall opening extending through a vertical joint into the
adj oi ni ng panel .

37. Sheets EB18, EB19, EB20 and EB21 fail to specify
details of headers and supporting posts.

38. Wall panels No. 2, No. 3, and No. 4 l|lack transverse
support at panel ends and do not match the test | oad conditions
on which Load Design Chart No. 2 in the SBCCl Report No. 9251 is
based.

39. Wall Panel No. 5 encroaches on the opening in the
second floor necessitated by the rear stairway.

40. At the left side of the rear wall, there is a 4-foot
vertical gap between the gap between the top of Wall Panel No. 6,
shown on EB19, and the bottom of Wall Panel No. 19, shown on

EB21.



41. No support is indicated for Wall Unit No. 30 in Wall
Panel No. 9.

42. No support is indicated for Wall Unit No. 31 in Wll
Unit No. 13.

43. The designation of Wall Unit No. 31 in Wall Panel No.
30 is the sane as hat in Wall Panel No. 13 but the dinensions are
different.

44. No support has been indicated for Wall Unit No. 31 in
Wal | Panel No. 30.

45. Engi neering plans nmust contain sufficient detail so
that a conpetent contractor could reasonably expect to produce a
safe building. Respondent's plans do not contain this detail.

46. An engi neer nust conply wth the manufacturer's
recommendati ons unless he can justify the deviations. Respondent
has not conplied with the manufacturer's recomendati ons and has
not justified his deviation.

47. Respondent's structural engineering experience is
limted to his use of structural insul ated panels.

48. Respondent's explanation for the deficiencies in his
pl ans and drawi ngs is not credible.

49. Respondent's engineering practice in regard to the
Berlitz Language Center does not neet the standard of due care
required for professional engineers.

50. Respondent was negligent in the practice of

engi neeri ng.



CONCLUSI ONS OF LAW

51. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

52. Petitioner is charged with providing adm nistrati ve,

i nvestigative, and prosecutorial services to the Board of
Pr of essi onal Engi neers pursuant to Section 471.038(4), Florida
St at ut es.

53. Respondent is a licensed professional engineer in the
State of Florida and subject to discipline by the Board of
Pr of essi onal Engi neers.

54. Pursuant to Section 471.033(3), Florida Statutes (Supp
1998), the Board of Professional Engineers is enpowered to
revoke, suspend or otherw se discipline the license of a
pr of essi onal engi neer for violations of Section 471.033(1)(9),
Florida Statutes, for negligence in the practice of engineering.

55. Disciplinary licensing proceedings are penal in nature.

State ex rel. Vining v. Florida Real Estate Conm ssion, 281

So. 2d 487 (Fla. 1973). In this discipline licensing proceeding,
Petitioner nust prove the alleged violations of Section
471.033(1)(g), Florida Statutes, by clear and convi ncing

evi dence. Departnent of Banking and Fi nance, Division of

Securities and Investor Protection v. Gsborne, Stern & Conpany,

670 So. 2d 932 (Fla. 1996).
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56. The evidence is clear and convincing that Respondent's
drawi ngs are deficient in that they are inconplete, anbiguous,
and i nconsi stent.

57. Respondent's engineering in regard to the stairs was
bel ow accept abl e engi neeri ng st andards.

58. Respondent's use of the AFM R-Control Structura
Bui | di ng Panels was contrary to the manufacturer's
reconmendat i ons.

59. The evidence was clear and convincing that Respondent
was negligent in the practice of engineering.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Board of Professional Engineers enter a
Final Order finding the Respondent guilty of violating Section
471.033(1)(g), Florida Statutes, engaging in negligence in the
practice of engineering.

Pursuant to the Board's disciplinary guidelines found at
Rul e 61G15-19. 004, Florida Adm nistrative Code, it is recomended
t hat Respondent receive a witten reprimand, pay an
adm ni strative fine of $4,000.00, and be placed on probation for
a period of two years with such conditions that the Board deens

appropri ate.
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DONE AND ENTERED this 8th day of February, 2000, in

Tal | ahassee, Leon County, Florida.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 8th day of February, 2000.

COPI ES FURNI SHED

Natalie A. Lowe, Esquire

Fl ori da Board of Professional Engineers
1208 Hays Street

Tal | ahassee, Florida 32301-0750

WlliamJ. Payne, P.E
7702 Indian Ridge Trail, North
Ki ssi mree, Florida 34747

Denni s Barton, Executive Director

Fl ori da Board of Professional Engi neers
1208 Hays Street

Tal | ahassee, Florida 32301-0750

Bar bara D. Auger, Ceneral Counse

Depart ment of Business and Professional Regul ation
Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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